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§ 1. Character of Right. 
A trade-mark right must be exclusive. One of several licensees who has 
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been licensed by the inventor to sell a cleaning fluid under the name of Cormond 
Water, acquires no exclusive right in the name. 41 


§ 2. Extent of Right. 
The manufacturer of a trade-marked article, whose business is not a monopoly, 
except in so far as the right to use the trade-mark is concerned, may select his 
customers and fix his prices without dictation from outside sources. 469 


Where the evident object of a suit is to enforce and carry out a monopoly 
under the guise of affording protection to registered trade-marks, it lies within the 
condemnation of the anti-trust laws. 486 


Neither a copyright nor a design patent confers any trade-mark right. 107 


The manufacturer of a trade-marked article may lawfully refuse to sell to any 
dealer who fails to maintain a retail price fixed by the manufacturer. Such require- 
ment does not tend to create a monopoly within the meaning of the Clayton Act. 339 


A decree declaring a trade-name entitled to protection limited in territorial 
extent was modified by striking out the territorial limits of protection. 214 


§ 3. Ownership. 
Tenants in common of the trade-name and trade-marks, labels and good will 
associated therewith, held to occupy a fiduciary relation that will prevent one from 
profiting by the use of the common property to the exclusion of the other. 505 


A firm name, good will, trade-marks and labels are susceptible of separate 
and independent use by two or more co-owners, provided there is no fiduciary 


relation between the tenants or other prohibition of their separate use of the prop- 
erty. 505 


Where a partner originates a trade-mark which is used by the firm, he is not 
individually the owner thereof, but only as a member of the firm. 353 


The question of use necessary to the retention of a mark is, has the plaintiff, by 
the appropriation of a trade-mark, fixed in the market where his goods are sold a 
conviction that the goods so marked were manufactured by him. 467 


§ 4. License to Use. 

Where defendant contracted to sell the plaintiff's product “Roof Leak” under 
the trade-mark “Never Leak” defendant’s right to the words “‘Never Leak” 
did not outlast the contract, which terminated when the defendant ceased to order 
goods from the plaintiff. 306 


The defendant is not to be wholly enjoined from using the name Waterman, 
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though it derives its claim thereto under an agreement which had no other purpose 


than to confer upon it the right to use the name in competition with the complain- 
ant. 1 


§ 5. On What Goods. 
The fact that a mark was used originally on flour from soft wheat and later 
on flour from hard wheat, involves no interruption of the right to the trade-mark. 


253 


§ 6. Plural Marks. 


A person is not necessarily limited to the use of one trade-mark, even on the 
same article. 473 


2. WHat May Be a Trape-Mark. 
§ 1. Color. 


(See, also, III, 2, § 5, post.) 


Where the shading in a drawing designates a color, the color must be claimed 
or the shading removed. 84 


A colored strand in a rope, restricted to no particular color, is not a valid com- 
mon-law trade-mark. 87 


Neither single colors nor combinations of colors can be registered as trade- 
marks, 102 


A trade-mark consisting of a red strand woven into a wire rope is not infringed 
by the use of a yellow strand similarly applied. 87 


§ 2. Names of Patented Articles. 
A rival who uses the name by which an article was known during the life-time 
of a patent, must mark his goods in such a way that they may be distinguished 
with ordinary care from those of the first user. Q75 


The name applied as a trade-mark to a patented article during the life of the 
patent, although it may not have acquired a secondary meaning to indicate the 
goods of the first manufacturer, cannot be appropriated to his exclusive use after 
the expiration of the patent. Q78 


§ 3. Descriptive and Generic Terms. 


A name having a two-fold significance, one generic and the other pointing to 
the origin of manufacture, cannot be availed of by another without clearly indicating 


that the product is his. 473 


No one can acquire the exclusive right to use the name of the place where his 
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business is located, nor the exclusive right to use words properly descriptive of 


the nature of the business; but where he establishes a trade-name containing such 
geographica! name and such descriptive words, a competitor must put them in 
such form, that his trade-name will be fairly distinguishable from the one first in 
use. 280 


A word may acquire a secondary signification, and if it is used with persons 
in the trade who will understand it, and be expected to understand it in its second- 
ary sense, it will be none the less a falsehood, although in its primary sense, it will 
be true. 473 

lor many years the letters “C. & C.”’ have been used in the trade to indicate 
certain drugs, and hence are descriptive as applied to a remedy containing those 
drugs; but registration under the ten year clause makes it a valid trade-mark. 382 


A trade-mark may be any symbol or form of words, but no sign or form of 
words can be appropriated as a valid trade-mark which, from the nature of the 
facts conveyed by its primary meaning, others may employ with equal truth and 
with equal right for the same purpose. 47% 


Where a trade-name has always been associated with goods coming from but 
one maker, it can never become generic, so that the right to exclusive use of the 
name is lost to the owner. 38 


The registrability of the word “‘ Nonpareil”’ is too doubtful; refused. 372 


Where a trade-mark is a compound word, one part of which is descriptive, 
appropriation only of the descriptive part in making up a trade-mark for competing 
goods, is not trade-mark infringement. The trade-mark “Sal-Vet” is not infringed 
by “SalTone.” 163 


No one is entitled to the exclusive use of the first syllable ‘“‘San,’’ the main 
common feature of the words “‘San-Tox”’ and “Sanatol.” 460 


The following marks have been held to be descriptive: 
“French Satin” as applied to writing paper, 460 
“Security,” applied to automobile tire treads, 286 
“ Kookeezy,” for tapioca, 160 
“Thermogene,” for a medicated cotton wadding, 303 
“Vacuum Cup,” for automobile tires, 429 
“Nonfluid Oil,” for lubricants, 313 
“Climatic,” as applied to mixed paints, 332 
**Electro,” as applied to steel products made in an electric furnace, 295 
“Home,” for a medical remedy, 82 
“De Luxe,” for writing and printing paper, 82 
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“‘Smoothback,” as a trade-mark for petticoats, 460 
“Chain,” as a trade-mark for rubber vehicle tires showing a de- 
sign in the form of a chain embossed thereon, 461 
**Jo-Lo,”’ ““Snow-White,”’ for a powder to be used in icing me- 
ringue, kisses, marshmallows, macaroons, charlotte russes, 259 
“True Tone,” for musical instruments, 369 
“Best Knit,” for hosiery, the letters “B” and “K” being differ- 
ent in color from the remaining letters of the words, and the 
whole having paraph underneath, 
**Kompak,” for steam and hot water boilers, 
“Rapid-shave,” for soap powder, 


The following marks have been held not to be descriptive: 
“*Beaded,”’ for a metal tip on shoe laces, 473 


“Listerine,” for a pharmaceutical preparation, 96 
“Teller,” for recording safes, 394 
“Scot Tissue,” for paper towels, 459 
** Mello-Mint,” with the picture of two mint plants for chewing gum, 204 
“Cura Bos,” as a trade-mark for cattle remedy, 204 
“Climatic,” for paint, 87 
“‘Footease,”’ with a heavy paraph above and below the word for 
an instep arch support, 203 
‘“*Brown-Hoist,”’ for hoisting machines, cranes, engines and like 
appliances, 82 


“Purity,” enclosed in a diamond, and underneath it the repre- 
sentation of lily leaves and bloom, 83 


“Strohbeck Sof-Tred,” in a horse shoe shape for shoe heels, 205 

“Value,” with the representation of a bag and a dollar mark upon 
it for clover, grass and other seed, 113 

“Klosfit,” so written that the “K” and the “1” are overlapping 
and the “‘o” is embraced by the two sides of the “1” 

““Heather-brown”’ for quarries, tiles and brick of burnt clay, 

“Sun Proof,” and “Tub Proof,” with sufficient arbitrary matter, 

“Turknit,” for knitted wash cloths and towels, 

“ee pringfield,”’ 

ant Vlip Tread, for automobile tires, 

“Est. Carey, 1873,” all enclosed in a diamond shaped figure, 
having a black central field, surrounded by a white zone, 
and this in turn bounded by a black line for roofing and roof- 
ing materials, 204 

“Snappy,” as applied to cheese, 369 

“International,” for agricultural implements, 114 

“Bestevr,” for lard, ham and bacon, with the top of the “t” 
extending laterally over the other letters, and with a base 
enclosing the letters ‘“‘Bes’’ and “evr,” 
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“Yohimbi Spiegel,’ as applied to a remedy first extracted by 
Spiegel from the Yohimbe tree, 113 


$4. Words Publici Juris. 
Upon the expiration of a copyright the name under which the copyright 
publication has been known becomes public property, together with the substance 
of the publication. 261 


The name “Webster” as applied to a dictionary formerly protected by a 
copyright became public property upon the expiration of the original copyright. 261 


“Parcel Post”? might imply that the goods are especially packed for parcels 
post. The applicant, should, therefore, disclaim these words. 113 


The name “Purple Cross”’ and the picture of a maltese cross in purple, for 
flour, should not be rejected because of the prior registration of a maltese cross 
with a blue border, when many other registrations of a cross, for flour showed 
that the use of the symbol is not new in the field. 257 


§ 5. Geographical Terms. 
“Key pringfield”’ 
ant Vlip Tread, as a whole is sufficiently arbitrary to entitle it to regis- 
tration. 461 


“International” for agricultural implements is not descriptive or geographical. 
114 


“French Satin” is not the proper subject of a trade-mark for writing paper, 
since “French” is geographical. 460 


No one can acquire the exclusive right to use the name of the place where 
his business is located, nor the exclusive right to use words properly descriptive 
of the nature of the business; but where he establishes a trade-name containing 
such geographical name and such descriptive words, a competitor must put them 
in such form, that his trade-name will be fairly distinguishable from the trade- 
name first in use. : 280 


As applied to bread, the word “‘Occident”’ has no geographical significance. 114 


< 


‘Santa Fe Special” as a trade-mark for watch movements is geographical. 82 
“Swiss” for cotton piece goods, held to be geographically descriptive. 370 


§ 6. Proper Names. 


“e 


The word “Mayo” with the stem of the “y” extended laterally under the 


“ , 


o”’ is not distinctively displayed; but if the applicant will amend the drawing to 
include the ornamental panel, the mark may be registered. 259 
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“Listerine,” however deceptive in its origin, has, by long continued use, lost 
its association with the name of Lister and ceased to be deceptive. 38 


The name “ Yohimbi Spiegel” as applied to a remedy first extracted by Spiegel 
from the Yohimbe tree is registrable. 113 


The words “Est. Carey, 1873,’ all enclosed in a diamond-shaped figure, are 
registrable, for roofing and roofing materials. 204 


The name of a person who has achieved fame may be adopted as a trade-mark 
for the purpose of attracting the attention of the public, provided such name is not 
descriptive of the quality or character of the article, or a geographical name. 96 


The mark “Diesoil” refused registration since it consists only of a proper 
name, followed by the name of the article to which it is applied. 83 


The name “ Wolseley”’ in white letters on an oval background containing two 
other oval white lines, with diagonal checked scroll work between them, is regis- 
trable as a trade-mark for automobiles. 116 


The word “Kellogg’s” written in script, as a trade-mark for prepared cereal 
foods is stated to be the “emphasized signature”’ of the president of the company. 


A comparison of the mark with the Kellogg signature discloses some common char- 
acteristics, but they are not sufficiently identical for one to pass for the other and 
the mark cannot be accepted. 427 


The name “ Bowser,” the letters being connected at the top and bottom by a 


line and being shorter at the ends than in the middle is a common surname and the 
form of it is not distinctive. 466 


The commissioner refused to issue an order prohibiting the use in applications 
for patents of the word “ Yale” as a word descriptive of any particular construction 
or type of lock or other article of builders’ hardware, but directed officials of the 
office to refrain from using “Yale” in applications for patents as descriptive of 
any type of lock or builders’ hardware and to discourage this use by applicants 
so far as practicable. 462 

§ 7. Representation of Goods. 


Upon the expiration of a patent the monopoly therein cannot be prolonged 
under the guise of a trade-mark illustrative of the article. 247 


The registration of a trade-mark consisting of an accurate illustration of a 
patented article, although made under the ten year clause, cannot be sustained 
after the patent has expired. 247 
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A trade-mark for crayons, consisting of two concentric circles enclosing the 
representations of two crayons, one over the other, at right angles, is registrable. 


460 


§ 10. Emblems of Fraternal Societies. 
The registration of any name, distinguishing mark, character, emblem, color, 
flag or banner adopted by any institution, organization club or society, which was 


incorporated in any state of the United States prior to the date of adoption and 
use by the applicant as a trade-mark is prohibited. 420 


$11. Numerals. 
The words “Est. Carey, 1873,” all enclosed in a diamond-shaped figure, 
having a black central field, surrounded by a white zone, and this in turn bounded 
by a black line, are registrable as a whole. 204 


§ 12. Titles of Periodicals, Literary and Dramatic Works. 
The name of a drama may become a valid trade-name, in connection with the 
presentation of dramatic compositions. 99 


§ 13. Public Insignia. 


(See, also, II, 12.) 


The word “Treasury” refused registration because of the letters “U.S.” on 


» 


the label. 466 


§ 14. Deceptive Marks. 
Although the product or formula on which the trade-mark “ Listerine”’ is used, 
was not originated by Lord Lister, and although authorization to trade-mark use 
of his name was not shown, the mark was held entitled to protection. 96 


§ 15. Other features. 
A black rectangular field was held not to be a part of a registered trade-mark 
stated in the application to consist of certain words, usually printed by a rectan- 
gular block. 227 


3. TitLe to TrapE-Mark. 
$1. Creation. 
The opposer of a registration designed an original figure and obtained a design 
patent for it. The name by which the figure is designated forms no part of the 
thing protected by the patent. 334 


The opposer of a registration designed an original figure and coined a name for 
it and secured copyiights. The owner of a thing copyrighted acquires, through 
the copyright, no property in the name by which it is designated. 334 


Where an artist creates characters which he copyrights and sells to various 
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newspapers, and later contracts with another newspaper to supply it exclusively 
with his drawings, and during the life of this contract himself registers the title 
as a trade-mark, the right of the newspaper after the expiration of the contract to 
any title in the trade-mark is doubtful. 358 


$ 2. Assignment and Devolution. 
A trade-mark cannot be assigned separate and distinct from the property on 
which it has been used. 353 


A tentative sale of a trade-mark by its owner made dependent upon the regis- 
tration of the mark, is no bar to the granting of an application filed by the owner 
before making the agreement. 103 

=] 


A trade-name passes to an assignee for the benefit of creditors and may be 
sold by him as an asset of the estate. Such a sale does not deprive the assignor of 
the right to use this name, provided that the good will of the business as sold by 
the assignee, shall not be diverted from the purchaser by any active efforts of the 


assignor. 22 


The right of a corporation to use the name of an individual, given to it upon 
its organization, is limited to the corporation itself and does not pass to the pur- 
chaser at a receiver's sale. 46 


Where the assets of a business are distributed among various purchasers at 
a judicial sale, the right to use the trade-name of the concern passes to no one of 
these purchasers, unless expressly sold. 6¢ 


One having the exclusive right to use a trade-name can transfer such right 
to another only when coupled with a transfer of some property or business with 


which the name has become identified. 280 


The purchase of a trade-mark, registered in the patent office, from a party 


who has passed through bankruptcy and is no longer in business, conveys nothing 


and confers no right of succession upon the assignee. 465 


A person who has used his surname as a trade-mark or trade-name may trans- 
fer the right to use the same, with the good will of a business and thereby he divests 


himself of the right to use his name in connection with such business. 380 


§ 3. Abandonment. 
Temporary discontinuance of the use of a trade-mark does not deprive its 
owner of the right to register the mark. 103 


Where a company has used a mark, and kept labels on hand ready to fill orders, 
although for a time no actual use of the mark was made, this does not constitute 
an abandonment. 108 
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The registered mark was claimed under an assignment but the assignor had 
continued to use the mark up to the present time. The applicant claimed that 
this attempt to assign was an abandonment but the commissioner held to the 
contrary. Hence, if the assignment was effective, the assignee antedated the 
applicant, and if it was not effective, then the first users still own the mark. In 
either case, the use made was fatal to the application. 111 


§ 4. Proof. 

Six employees and officers of a corporation testified to their employment and 
to the use of the mark during such employment. Some slight documentary evidence 
was adduced to support the claim. Held that proof was sufficient. 253 

4. INFRINGEMENT. 

§ 1. Elements. 

In a suit brought because of trade-mark infringement, fraudulent intent on 
the part of the infringer need not be shown affirmatively by the complainant but 
will be presumed from the facts, in a proper case. 96 


A manufacturer of a beverage registered its trade-mark for both the beverage 
and the syrup from which the beverage is made. The use of the trade-mark on 
the beverage made from the manufacturer’s syrup purchased for that purpose, 
although by a bottler who did not possess any right in the registration thereof, 
does not constitute an infringement. 486 


§ 2. Conflicting Marks. 
A manufacturer is not required to mark his goods so that careless buyers will 
be able to distinguish them. It is sufficient if ordinary buyers are not deceived. 163 


The unregistered trade-mark “Beaded” is infringed by the use of the words 
“Nubded” and ‘“‘Nu-B-Ded”’ on similar articles, the use of the prefix “Nu” or 
“New,” not avoiding the infringement. 473 


““Rameses” and “Radames” held to conflict on goods of the same descriptive 
properties. 85 


The marks “B. V. D.” and “P. C. G.” do not conflict. 155 


In any doubtful case of conflict between an established mark, and one selected 
with knowledge of the reputation enjoyed by the former, the doubt should be 
resolved in favor of the earlier mark. 167 


Plaintiff acquired trade-mark rights in the words “Le Bon Ton.” Defendant 
undertook to publish a periodical of similar character but of different physical 
characteristics entitled ““Gazette du Bon Ton.” Plaintiff may properly restrain 
the defendant. 502 
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**Roof Leak” is a valid trade-mark for roof paints and is infringed by “‘ Never 
Leak” applied to similar paint. 306 


“Chefoline”’ is an infringement of “‘Cottolene” used on a similar product. 167 


A black stripe, helically placed, and a blue stripe, circumferentially placed, as 
trade-marks for elastic vehicle-tires, do not conflict. 159 


The marks “Imperator” and “ Kaiser’”’ were held not to be so similar as to 
be likely to cause confusion in trade. 250 


“Listogen” conflicts with “Listerine.” 38 
*‘Listerseptine” conflicts with “Listerine.” 96 


*“Nawaco”’ is neither identical with nor a colorable imitation of the word 
**Necco.” 388 


“ 


*“pMp” is an infringement of the registered trade-mark “‘oMo.” 445 


“Gedney’s C. & C. (Black) Capsules” is a colorable imitation of “Planten’s 
C. & C. or Black Capsules.” 


*‘Footease,”” with a heavy paraph above and below, does not conflict with 


wisi i 204 


Where a trade-mark is a compound word, one part of which is descriptive, 
appropriation of the descriptive part in making up a trade-mark for competing 
goods is not infringement. ‘“‘Sal-Vet”’ is not infringed by “SalTone.” 163 


Where both parties have used the tiger in various forms, the prior user is entitled 
to the benefit of the doubt as to the equivalency of the marks. $64 


““Creamel” for biscuit, rejected because of registration of “‘Creamalt”’ for 
bread, cake, pastry and crackers. Where the registrant has no objection to the 
registration, the mark should be passed for publication. 464 


The word “Chicago” in white letters on a black V-shaped background between 
two white triangles, the upper one of which bears the words “Railway Signal” 
and the lower one “and Supply Co.” is sufficiently different from the prior regis- 
tration to entitle it to registration. Applicant required to disclaim “Chicago” 
and “Railway Signal and Supply Co.” 373 


A monogram of the letters “J. T. R.” was properly refused registration, be- 


cause of the prior mark “J. T. 114 
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“Oil Plus” an anticipation of “ Mileplus.” 422 


Where it can be readily seen that the registrant’s registered mark is similar 
to but not the same as the mark applied for, and where the previous registration 
has not yet expired, the present application cannot be construed as a reregistration 
of the prior mark. 370 


Opponent had used several trade-marks containing pictures of flags, and the 
representation of a flag in the applicant’s mark differed from those in the oppo- 


nent’s marks as much as the latter did from each other. The opposition was 
dismissed. 251 


Owner of “Choralion” for reed wind instruments successfully opposes regis- 
tration of “Choraltone”’ for pianos and piano-players. 257 


The words “Beaver” and “ Badger’ are not so similar as to be confused. 464 


“Sal-va-sal”’ refused registration because of prior registration of “Salvarsan’”’. 
116 


“Golden-Krust,” the legs of the ““K” being extended to underline the words 
and “ Butter-Krust,” the legs of the ““K”’ being extended in the same way. 256 


A ship under full sail, with the word “Irish” underneath rejected because of 
the prior registration of a ship and the word “ Defender.” 115 


There is no question as to the similarity of the trade-marks ‘“ No-Co-Ro” 
and “ Nokoro.”’ 373 
“Federal Reserve” rejected on the prior registration of ‘ Federal.” 134 

§ 3. Goods of the Same Descriptive Properties. 
Quaere, whether automobiles are goods of the same descriptive properties as 


spokes and nipples for wire wheels for vehicles, especially motor vehicles and 
bicycles. 424 


The word “Imperial” for brandy refused registration in view of prior regis- 
trations on the same class of goods. 376 


The same mark has been repeatedly registered in the patent office to different 
owners on leather and rubber shoes. 117 


The author of a book called “The Shadow” cannot enjoin a theatrical pro- 
duction under that title, when the book had no connection with the play and many 
other books and plays have been previously published under the name. 136 
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The following goods were held to be of the same descriptive properties: 

Ice cream cones and ice cream, 

Incandescent gas mantles and incandescent electric lamps, 

Washing powder and metal polish, 

Electrical and steam apparatus in which thermo-statically 
operated relief-valves were used, and thermostatic steam 
traps, 200 

Cocoa and milk chocolate, and coffee, 258 

Ready made and custom made clothes, 464 


Pianos and piano-players, and reed wind instruments, 57 


The following goods have been held not to be of the same descriptive prop- 
erties: 

Pottery and enamel paint, 

Salted nuts and nut products, and chocolates which contain a nut 
core, 

Hair tonic, hair dyes, perfumery and dentifrice, and soap, 

Rust resisting and anti-corrosive sheet metal, and electric heaters 
for cars and houses, also electrical resistances, electrical ap- 
paratus, machines and supplies, 


§ 4. Ten Year Marks. 

(See, also, IT, 9.) 
Where the plaintiff had registered its name as a trade-mark under the ten- 
year clause, and stamped this mark on the pans of its traps, the defendant was 
enjoined from stamping its corporate name on the pans of its traps. (Modified 


316.) 54 


Where a manufacturer had used exclusively the letters “C, & C.” as a trade- 
mark for ten years prior to the Act of February 20, 1905, even though at common- 


law descriptiveness might make them invalid, registration under the ten-year 
clause makes it a valid trade-mark. 382 


It is against public policy to deny the manufacturer the right to indicate the 
place of origin of his goods. 5+ 


Owner of trade-mark “Oneida Community,” registered under the ten-year 
clause, is entitled to an injunction which will secure to it the exclusive use of the 
word “Oneida.” (Modifying 54.) 316 


§ 5. Unauthorized Use. 
The name “Ford” applied to auto parts indicates the manufacture of said 
parts in a Ford factory, and the prefixing of the name “Ford” to the name of the 
part by another manufacturer should be enjoined. 351 


XXVii 





THE TRADE MARK REPORTER 


Where the trade-mark adopted is a word never in use before and meaningless, 
except as indicating by whom the goods, in connection with which it is used, were 
made, there can be no legitimate use of it by another person. 473 


The use of the name “Fordealer” for a publication, indicating that the articles 
described therein are of Ford manufacture when such is contrary to fact, should 
not be permitted. 351 


5. Suits FoR INFRINGEMENT. 


§ 1. Jurisdiction. 


A trade-mark registration that is invalid can form no basis for jurisdiction 
in the federal courts, when the only federal question involved depends upon such 


a registration. The supreme court has no jurisdiction to review the decision of 
the circuit court of appeals. 261 


The jurisdiction of the state courts in actions arising under the United States 
trade-mark law of 1905 is concurrent with that of the federal courts. Rights 
dependent wholly upon the statute may, therefore, be protected and enforced in 
the courts of the state. 261 


$2. Parties. 


(See, III, 3, § 2, post.) 


§ 3. Pleading and Practice. 

When a petition to modify a decree entered for trade-mark infringement and 
unfair competition has been sent to a master before whom an account in the suit 
is pending, the master should inquire into the facts on which the petition is based, 
and make an interlocutory decree thereon, or else find separately the amount to 
which the plaintiff is entitled in case the petition is granted and in case it is denied. 

479 


§ 4. Evidence. 
In a suit to prove the infringement of a trade name, it is not necessary to prove 
that there was a fraudulent intent to deceive. 454 


For a number of years the defendant enclosed a pamphlet in his boxes headed 
““Gedney’s Capsules,” in which these two words, whenever they appeared, are 
printed in capitals, and in which there appear in small type, the words “When 
purchasing, ask for Gedney’s C. & C. Capsules, commonly known as Gedney’s 
Black Capsules.” Held, that the defendant was not undertaking to advise the 
consuming public that the letters and characters, “C. & C. (Black)” were a mark 
which would identify his goods. 383 


The maker of “Hercules”’ wire rope sold his product to the manufacturer of 
“Hercules” stump-pullers. Later, a different brand of rope was used and the 
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manufacturer of “Hercules” rope sought to enjoin the alleged advertising of this 
latter rope, in connection with the sale of the stump-pullers, as “Hercules” rope. 
The charge was held unproved. 87 


In any doubtful case of conflict between an established mark and one selected 
with knowledge of the reputation enjoyed by the former, the doubt should be 
resolved in favor of the earlier mark. 167 


§ 5. Defenses. 
Where the complainant fraudulently stated its polish to be a vegetable com- 
pound, it was held not entitled to relief against the infringement of its trade-mark 
either upon the polish or upon the mops with which the polish was to be used. 


§ 6. Relief. 
(See, III, 3, § 6, post.) 


a. Injunction. 
Where it is shown that the vacation of a preliminary injunction would result 
in deception of the public, the injunction should be continued until after the final 


hearing. 291 


Plaintiff having established a large business in interstate and foreign commerce, 
in which th€ trade-mark was used extensively, is entitled to an injunction which 
will secure to it the exclusive use of the trade-mark. 316 


Where the situation is such that the injury resulting from a preliminary injunc- 
tion might equal that resulting from a denial thereof, and where the rights of both 
parties are in doubt, such preliminary injunction will not be granted. $11 


b. Damages. 
Where colorable imitation of the trade-mark was proven but fraudulent intent 
was not shown, no damages were awarded. 54 


c. Accounting. 


A tenant in common who has appropriated to himself the profits arising from 
the use of the common property, may be compelled to account to his co-tenant. 506 


II. REGISTRATION OF TRADE-MARKS. 
1. CONSTITUTIONALITY OF STATUTE. 


The proceedings leading up to the registration of a trade-mark are mere matters 
of procedure that may be changed or abolished, and unless expressly exempted 
from the operation of an amendatory statute, cases at the time of amendment will 
be governed by it to the same extent as will be future cases arising under it. 420 
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Trade-mark legislation by congress is based solely on the power given to 


congress by the constitution to regulate commerce among the states. Such legis- 
lation can extend only to interstate use of trade-marks. 33 


2. Errect or REGISTRATION. 
The trade-mark act of 1905 creates no right in the mark registered but merely 
provides evidence of the ownership of the right. 420 


Registration of a mark under the ten-year clause makes it a valid trade-mark, 
even though at common law descriptiveness might make it invalid. 383 


3. THe APPLICATION. 
§ 3. Drawing. 
Color indication in the drawing must be either claimed or removed. 


§ 7. Disclaimer. 
Where the elimination of an ornamental feature is required, or a disclaimer 
thereof, there is no reason why the applicant should be required to execute the 
disclaimer in person. 85 


The applicant did not propose to cancel the word “Marquise” and leave the 
other part of the sentence in which it occurs, but only disclaimed the exclusive 
use of the word “ Marquise,” since opposer asserted its right to the use of this word. 
There is no substantial foundation for holding this disclaimer a mutilation. 423 


“No claim being made to the word ‘Brand’ apart from the mark shown in 
the drawing.”” This form of disclaimer held sufficient. 85 


Where an applicant incorporates in his mark the essential feature of the mark 
of another, a disclaimer thereof is of no consequence to remove the conflict between 
the marks or to relieve the other of the damage resulting from infringement upon 
his mark. 327 


Applicant required to disclaim “Chicago”’ and “Railway Signal and Supply 
Co.” 373 


4. REGISTRABLE MArKs. 


2. Descriptive and Generic Terms. 
(See I, 2, § 3, ante.) 


8. Words Publici Juris. 
(See I, 2, § 4, ante.) 


§ 4. Geographical Terms. 
(See I, 2, § 5, ante.) 
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. Conflicting Marks. 
(See I, 4, § 2, ante.) 


. Goods of Same Descriptive Properties. 
(See I, 4, § 3, ante.) 


. Proper Names. 


(See I, 2, § 6, ante.) 


§ 8. Marks Deceptively Used. 


(See, also, I, 2, § 14, ante.) 


“U.S. Treasury Inks” is a misrepresentation. 466 


“Snappy” as applied to cheese is neither descriptive or deceptive. 369 


It was contended that the use of a trade-mark was fraudulent, because the 
mark was applied to so-called flannel shirts and they were not all wool. Held 
that there was no evidence that flannel shirts meant all wool shirts. 111 


§ 9. Men-Year Marks. 
(See I, 4, § 4, ante.) 


c. Names of Patented Articles. 
(See I, 2, § 2, ante.) 


e. Geographical Terms. 
It is against public policy to deny a manufacturer, the right to indicate the 
place of origin of his goods. (Modified 316.) 54 


Plaintiff, having established a large business in interstate and foreign commerce 
in which the trade-mark was used extensively, is entitled to an injunction which 
will secure to it exclusive use of the word “Oneida.” 316 


§ 10. Evidence. 


(See I, 5, § 4, ante.) 


Use of the phrases “Quaker City Mills” and “Quaker City” as trade-marks 
were held not to have created in the user any right to register the word “Quaker” 
alone. 197 


§ 12. Foreign Marks. 
(See II, 12, post.) 
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§ 13. Corporate Names. 


The word “Stork” refused registration on the ground that it forms substan- 
tially the name of the Stork Company, a corporation. 376 


Registration of corporate names forbidden by statute because of the common 
law right of a corporation to exclusive use of its name. “Simplex’’ refused regis- 
tration. 465 


§ 14. Representation of Goods. 
(See I, 2, § 7, ante.) 
§ 15. Ornamental Feature. 


The representation of a pink or carnation as a trade-mark for buttons 
or badges refused. 116 


Applicant should not be allowed to perpetually monopolize by a trade-mark 
a feature or function which is ornamental. 371 


A mark which is used to strengthen and ornament the edge of a shoe, is not 
registrable. ; 253 


If the shape of applicant’s tag can have no other utility than to point to owner- 


ship or origin, then the particular shape of the tag, if it is sufficiently distinctive, 


> 


may be monopolized as a trade-mark. 206 


§ 16. Community or Collective Marks. 
Application was made by a chamber of commerce, to register a trade-mark, 
for boots and shoes. The application was refused on the ground that there is no 
authority for registering what are known as collective or community marks. 254 


5. INTERFERENCES. 
§ 2. Evidence. 

Interference between two marks, use of the registered mark having been claimed 
since 1909, and use of the applicant’s mark proven since 1904. Owner of regis- 
tered mark proved continuous use since 1898, 1901 and 1902 by various witnesses. 
Interference sustained. 111 


No decision could be found upholding contention that opposer should be allowed 
to prove imitation of color, syrup or barrels in any opposition, cancellation or inter- 
ference proceeding. 425 


§$ 5. Dissolution. 
Held that a mark might be passed for publication and registered if no opposi- 
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tion was interposed, where there has been no objection to its use by the owner of 
the conflicting mark, and evidence shows small likelihood of confusion. 422 


Injunction pendente lite issued out of foreign court recognized in the United 
States patent office, and an interference proceeding suspended during its effective- 
ness. 110 


§ 6. Review of Decision. 


The commissioner ordinarily will not review prior rulings of his predecessor, 


but where the reasoning of the decision is so very different from that now applied 
in similar cases, that it is unfair to the applicant to refuse registration, a review will 
be made. 84 


6. OPPOSITION. 


§1. The Opponent. 
To sustain a notice of opposition, it is not necessary that the opponent be 
entitled to register the mark. 108 


§ 2. Notice. 
Objections ngt included in the notice of opposition may not be raised in oppo- 
sition proceedings. 152 


The applicant petitioned for the exercise for supervisory authority of the com- 
missioner, to require the opposer to strike out from its notice of opposition certain 
alleged impertinent matters relating solely to unfair competition. Since it raises 
a pertinent point relating to the practice, the petition was sustained. 425 


Opposition dismissed because not filed within thirty days. All mail received 
at the Washington post office up to four-thirty o’clock in the afternoon of a business 
day, directed to the Patent Office, is stamped as received at the Patent Office on 
that day. 118 


§ 5. Dismissal. 


To allege the likelihood of confusion, is sufficient to sustain an opposition. 152 


Where it is not clear that the examiner of interferences abused his discretion 
in any way that calls for the exercise of supervisory authority of the the commis- 
sioner, a petition to overrule his decision refusing to dismiss a motion of opposition 
will be denied. 108 


In opposition proceedings, the opponent had used several trade-marks contain- 
ing pictures of flags, and the representation of a flag in the applicant’s mark differed 
from those in the opponent’s marks as much as the latter did from each other. 
Opposition dismissed. 251 
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Where the goods are the same and the similarity of the marks too uncertain, 
an opposition will not be summarily dismissed on motion. 257 


§ 6. Evidence. 
The opposer of a registration must show damage actual or probable resulting 
from the registration to support a claim to oppose such registration. 334 


Opposition to registration of “National Call” for alarm clocks by manufac- 
turer of similar goods who proved use of words as a secondary mark on his product 
sustained. 464 


Where the sole ground of opposition is the applicant’s alleged acquiescence 
in the use of the mark by opponent, the applicant, by introducing evidence of 
prior use, waives the right it would otherwise have, to confine the issue of the single 
point raised in the opposition. 103 


An application was withdrawn after publication and the patent office termi- 
nated the proceeding. Thereafter, notices of opposition were filed, and the exam- 
iner set aside his previous action and revised the proceeding for the hearing of the 
opposition. Held that this was error. 468 


No decision could be found upholding contention that opposer should be 
allowed to prove imitation of color, syrup or barrels in any opposition, cancellation 
or interference proceeding. 425 


Neither party can force the other side to use its testimony again, but may use 
its own testimony subject to objection and subject to the right of further cross- 
examination. 110 


§ 9. Amendment of Notice. 
The applicant cannot, after the expiration of thirty days, so amend his notice 
as to include new matter. 373 


An amendment to a notice of opposition which limits the goods previously 
set up and sets up no goods but what applicant could prove under its original notice, 
may be entered, even if presented after the expiration for appeal. 373 

7. Vauipity or REGISTRATION. 

Questions as to the validity of trade-marks must be decided according to gen- 
eral principles and rules of law, for while the trade-mark act of 1905 provided for 


the registration of trade-marks, it said nothing ‘as to the determination of the 
validity. 227 


The plaintiff first registered its trade-mark “ Planten’s C. & C. or Black Cap- 
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sules” in 1906, but has established continuous use to it since 1890. Held that the 
plaintiff’s registration is valid. 382 


Registration of a trade-mark establishes a prima facie presumption of its 
validity. 227 


9, CANCELLATION. 


Where evidence shows that the registrant did not have exclusive use of the 
trade-mark during the ten-year period upon which the registration depends, can- 
cellation was properly ordered. 299 


§ 1. Petition. 
The petition for the cancellation of a trade-mark need not be based upon an 
exclusive right to the trade-mark in the petition. 295 


§ 2. Pleading and Practice. 
A hearing upon an application to cancel a trade-mark will not be suspended 
because of the pendency of a suit in the United States District Court involving the 


same issues. e 108 


§ 3. Evidence. 

No decision found upholding contention that opposer should be allowed to 
prove imitation of color, syrup or barrels in any opposition, cancellation or inter- 
ference proceeding. 425 


10. RENEWALS. 


A renewal must be made by the registrant, its legal representative or trans- 
feree of record in the patent office. When the patent office records do not show 
that the applicant is the owner of the prior registration, the petition for renewal 
must be denied. 259 


11. STaTE AND Loca STATUTES. 


§ 2. Massachusetts. 
The unauthorized use of the name of an individual by a corporation organized 
under the same name to take over the business of an insolvent corporation, is a 
violation of the Massachusetts statute. 46 


12. LABELs. 


A device to be used in marking highways may not be registered as a label. 


This decision whether erroneous or not is not reviewable by mandamus. 161 
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The commissioner holds that the prohibition against the registration of public 


insignia or coat of arms, is purely statutory and the prohibition does not apply 
to the case of a label. 112 


A label contained the picture of a beer garden, and a picture of Bismarck and 
also a German sentence. It also bore the name “Interborough Brewing Company, 
Inc., Borough of Brooklyn, New York City.” Held not deceptive. 112 


Opposer entitled to prove any matters relating to appearance of anything 
on the labels, but beyond that, so decision found upholding contention that it 


should be allowed imitation of color, syrup or barrels in any opposition, cancellation 
or interference proceeding. 425 


The form of notice prescribed under the food and drug act is not mandatory 
but only suggestive. 112 


II. UNFAIR COMPETITION. 
1. NATURE AND Basis or Wronac. 


$1. Distinguished from Infringement of Trade-Marks. 

Unfair competition is a trespass upon the rights of the injured party, for which 
damages may be recovered and an injunction awarded. Infringement of trade- 
mark is a deprivation of property and compensation therefor is obtained in an 
accounting for the profits derived from its wrongful use. 479 

§ 2. Competition Necessary. 

There is no cause of action, in the absence of actual competition between the 

parties. 189 


Where no competition in business exists between the users of similar trade- 
names, and no financial loss results therefrom, annoyance or inconvenience resulting 
from the confusion of these names by the public will be damnum absque injuria. 182 

§$ 3. Right of Priority. 

The owner of a hotel leased the hotel garage. At the expiration of the lease 
the lessee removed his sigh and opened another garage under the same trade-name. 
In a suit brought by the hotel proprietor and his new lessee to restrain the use of 
the name by the former lessee, it was held that the latter as the first user of the 
term had acquired trade-name rights. 180 


If the name of a corporation has become established as the trade-name of 


another before its use as such by the corporation, the corporation may be enjoined 
from using it as a trade-name, except in such form as will fairly distinguish it. 280 
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One person cannot exclude another from using a particular name as a trade- 
name unless he has made actual prior use of such name as his own trade-name. 280 


§ 4. Intent. 
As the purpose to be effected by an injunction is not primarily to protect 
the purchasers but to secure to the manufacturer all legitimate profits, the good 
faith or lack of good faith of the defendant is immaterial. 141 


The plaintiff having made plain his property rights in a descriptive trade- 
name on proof that the defendants had not used the word as an adjective, but as a 
noun, the court held that wilful intent to mislead the public had been established 
against both the manufacturer who thus labeled the goods and the dealer who 
offered them for sale. 207 


One who wishes to restrain another from selling under its true name a com- 
modity he has the right to make and sell, though an imitation of his own, must 
show that the proposed seller will not in fact make known that it is an imitation 
and that the result qyill be to pass off the substitute for the genuine. 399 


The owner of a trade-mark and trade-name is not entitled to enjoin the use 
by a competitor of a similar corporate name because this name was adopted with- 
out fraudulent intent. 130 


Fraud, constituting unfair competition, must be satisfactorily proven, and 
an isolated act of fraud, for which the law would furnish an appropriate remedy, 
would not justify a general restraint of a legitimate business. 429 


§ 5. Deception. 
One who is frankly putting out an imitation of another article should be held 
very strictly to the requirement of distinguishing his goods from the original. 
Any doubt must be resolved against the imitator. 399 


Where the defendant made and sold an article which could be distinguished 
from the plaintiff's patented article only by careful examination and where there 
is sufficient proof of actual deception and confusion, defendant's action constitutes 
unfair competition. 394 


While in clear cases of confusion evidence of deception of the public has been 
sometimes held unnecessary to establish a case for the plaintiff, the lack of such 


evidence must have great negative weight in determining the issue in cases close 
to the border. 237 
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It is not alone the deception of careful buyers that is to be considered. If any 
class of purchasers is likely to be deceived, an injunction will be granted. 141 


The owner of the trade-mark “Guardias” procured an injunction against a 
competitor. The defendant advertised that he had discontinued the use of the 
mark “‘Guardias”’ and had adopted the word “Carson’s” as a trade-mark because 
of falsification and litigation against him. Such advertising was held likely to 
confuse the public and the defendant was fined for disobeying the injunction. 147 


Defendant had appropriated a cigar label used by the plaintiff for many years. 
Since this would result in deception of the public, a preliminary injunction 
should be continued. 291 


The deception or the probable deception of the ordinary purchaser is an indis- 
pensable part of a suit for unfair competition. 87 


Where the plaintiff caused orders for his product to be sent to a competitor, 
and these decoy orders were filled with goods of the latter maker, it was held that 
no deception of the public was evidenced. by the above occurrence. As to people 
who had bought defendant's wares for those of plaintiff, the purchases were so 
carelessly made as to attach no liability to the defendant. 163 


Plaintiff placed three different kinds of pulleys upon the market. The man- 
ganese sheaves were painted red. Defendant commenced the manufacture of 
pulleys with manganese sheaves also painted red. The pulleys of each party 
were plainly marked with both his name and a distinctive trade-mark. <A decree 


in the defendant’s favor was affirmed, because plaintiff was unable to prove 
either actual or probable deception of the public. 192 


2. UNFAIRNESS IN COMPETITION. 


$1. Imitating Appearance of Article. 

In an action for unfair competition alleged to consist of the imitation of goods, 
it is immaterial that the plaintiff has no exclusive right in any one element of the 
dress packing of the article. If the ensemble has come to be recognized by the 
public as an indication of origin, the plaintiff will be held entitled to protection. 141 


Where one company adopted a novel scheme of attaching to the shells of 
oysters a metal tag of octagonal shape and later another company used the same 
scheme, but changed the shape and wording of the tag, the latter cannot be re- 
strained from thus tagging their oysters, even though some confusion has resulted 
and is liable to result. 392 


Where the lettering and coloring of automobile tires and their packing are 
dissimilar, except as to the words “ Vacuum Cup” and “ Vacuum Tread” and where 
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there is no evidence of an attempt to create confusion as to origin, no unfair com- 
petition exists. 429 


The imitation of the form, shape and appearance of an unpatented article 
and of the advertising matter by which the original producer is marketing his 
article, constitutes unfair competition. 269 


§ 2. Imitating Structural Elements. 
<a . . . . . 
Mere imitation of a color scheme did not sustain the charge of unfair compe- 


tition. 236 


The existence of non-structural points of identity is ground for an injunction 
forbidding the sale of the imitation as unfair competition. 127 


Where the complainant copied the anchors or shields of expansion bolts with 


a result that the defendant’s business was seriously injured thereby, the complain- 


ant is guilty of unfair competition. 447 
" 
§ 3. Imitating Packages and Containers of Goods. 
Recharging and reselling acetylene gas tanks well-known to the public under 
a certain trade-mark by one seeking to compete with the owner of that trade- 


mark, will be enjoined as unfair competition unless the trade-mark is completely 
and permanently obliterated. 119 


Mere similarity in the size, shape, color and general appearance of bottles 
containing two competing beverages, when bottles of this type are in general use 
as containers of such beverages, and similarity in the position and style of script 
in which the identifying names are blown into the respective bottles are not suffi- 
cient to sustain a charge of unfair competition. 212 


Defendant had appropriated a cigar label used by the plaintiff. Since this 
would result in deception of the public, a preliminary injunction should be con- 
tinued. 291 


Where a red label of distinctive design had become associated with the wares 
of one manufacturer, imitation of this label will be enjoined as unfair competition. 41 


Defendant used a white label with gold lettering; plaintiff a gold label with 
white lettering. Held, that the defendant was guilty of unfair competition. 473 


§ 4. Substitution. 
It being proven that on three occasions agents of one company had palmed 


off the product of that company as the goods of a competitor, an injunction was 
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granted compelling the former to add to its labels a statement that its goods were 
not made by the plaintiff. 130 


Where defendant sold “seconds” or defective tires without marking them 
“seconds” and removing only a portion of its corporate name, the defendant is 
guilty of unfair competition. 429 


In an action in New York to recover the penalty prescribed for refilling a 
bottle bearing a trade-mark, label or other private mark, the complaint need not 
allege any publication of the description, specimen or facsimile of the trade-mark 
or label applied to the bottle. 365 


§ 5. Imitating Color. 

Plaintiff manufactured three different kinds of pulleys. The manganese 
sheaves were painted red. Defendant commenced the manufacture of pulleys 
with manganese sheaves also painted red. The pulleys of each party were, however, 
plainly marked with both his name and a distinctive trade-mark. A decree in the 
defendant’s favor was affirmed because the plaintiff was unable to prove either 
actual or probable deception. 192 


Mere imitation of the color scheme of a label will not sustain a charge of unfair 
competition. 236 


Where the imitation of the color of a whiskey is one of the features of defendant’s 
plan to encourage substitution, a sale of the defendant’s whiskey in bulk may be 
enjoined unless its color is so changed as to make it distinguishable from that of 
the complainant. 266 


§ 6. Trade and Corporate Names. 
a. Personal. 

“Realty” when employed to qualify the word “Company” is descriptive 
and cannot be a part of a technical trade-name, but its use in the same locality 
by two firms whose trade-names are otherwise identical, being composed of the 
same personal name, tends to constitute unfair competition. The adoption by 
the defendant of the word “Company” evidences a purpose to simulate the 
plaintiff's assumed name. 454 


A man may not be enjoined from the use of his family name as a trade-name 
unless such use be deceptive. 150 


Where a particular name has acquired valué in trade by its owner’s efforts, 
another of that name who has never conducted a like business for himself can not 


give a third person a right to use this name in a business belonging exclusively to 
the latter. 65 
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The firm Le Boutiller Bros. temporarily discontinued business, with intent 
to resume when conditions might warrant. Thereafter one Kosofsky opened a 


store as “Boutillier & Co.”’ Such use constituted an infringement and was unfair 
competition. 51 


In an agreement for the dissolution of a partnership, the right to the use of 
the firm name was expressly reserved to two members of the firm, the other partners 
agreeing not “to use the name directly or indirectly. On the latter's adoption of 
a similar name, an injunction was obtained by the partners who continued to use 
the original firm name. 14 


One who carries on business under his own name is not liable for unfair com- 
petition to a corporation which succeeded to the business of a corporation formerly 
bearing his name, so long as he does not in any way hold himself out as the old 
corporation or its successor. 46 

A contract by which one deprives himself of the use of his surname in a given 
business, is valid and enforeeable. 3 


Defendant is not to be wholly enjoined from using the name “Waterman,” 
though it derives its claim thereto under an agreement which had no other purpose 


than to confer upon it the right to use the name in competition with the complain- 
ant. l 


Where a man has made his name valuable as a trade-name in a certain business 
and has transferred to another the good will of that business with the right to use 


his name, he cannot be wholly enjoined from making further use of his name in 
the same line of business. 236 


Crutcher & Starks built up a large business. A corporation formed to enter 
the same line of trade, in which no person named Starks was interested, was en- 
joined from the use of the name “The Starks Company.” 26 


Plaintiff sold his interest in a business, including the good will and firm name, 
and the business was later incorporated by the defendant. Held, that the defend- 


ant corporation is entitled to the use of its corporate name containing the plain- 
tiff's family name and title, but it has no right so to use the plaintiff's name as to 
lead the public to believe that he is actively responsible for the contents of any 
bottle bearing his portrait or name. 495 


Where a man has made his name a valuable trade-name in several lines of 
trade, the purchasers of the good will and business of one of these branch industries 
are not entitled to use the name of the former owner as a trade-name, but may 
advertise the fact that they are his successors in that particular branch of the 
business. 151 
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Although a natural person has an unqualified right to the use of his family 
name in conducting any business, even though such use be detrimental to others 
of the same name, he is not entitled so to use it as to pass off his goods or business 
as the goods or business of another. 454 


Plaintiff and one of the defendants were co-partners for many years. By the 
terms of their last co-partnership contract, plaintiff agreed that when the firm 
should be dissolved by limitation, the good will thereof should be the property of 
the defendants. At the expiration of their partnership, the defendants organized 
a third firm to carry on the same business under the same name. Such being the 
status of the case, an order granting an injunction pendente lite restraining the 
defendants from using the firm name should be reversed. 451 


The unauthorized use of a personal name by a corporation organized to succeed 
an insolvent corporation, is a violation of the Massachusetts statute. 46 


One person cannot exclude another from using a particular name as a trade- 
name unless he has made actual prior use of such name as his own trade-name. 280 


b. Corporate. 
The name “Ford” applied to auto parts indicates not merely adaptation to 
use on “Ford” machines, but the manufacture of said parts in a Ford factory, and 


the prefixing of the name “Ford” to the name of the part by another manufacturer 
should be enjoined. 351 


A dealer adopted as a part of its corporate name a descriptive term, in which 
plaintiff had acquired valuable rights. In stationery and advertising matter, the 
dealer printed this element so prominently that it appeared to be a trade-name. 
An injunction was granted, prohibiting any use of this word as a trade-name and 
ordering that a statement be inserted in all advertising and stationery that the 
goods it sold were not those of the plaintiff. 207 


If the name of a corporation has become established as the trade-name of 


another before its use as such by the corporation, the corporation may be enjoined 


from using it as a trade-name, except in such form as will fairly distinguish it from 
the name already in use. 280 


The defendant corporation organized by former president of plaintiff corpora- 
tion, who neglected to have the plaintiff comply with the laws of this state, should 
be restrained from the use of the trade-name. 366 


An injunction properly lies against the simulation by a corporation of the name 


of an older corporation whose reputation is well established in the same line of 
business. 236 
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The owner of a trade-mark for lubricants, consisting of a picture of the key- 
stone of an arch used with the word “Keystone” and the trade-name “ Keystone 
Lubricating Company” is not entitled to enjoin the use by a competitor of the cor- 
porate name “Keystone Oil & Mfg. Co.” because this name seems to have been 
adopted without fraudulent intent. 130 


c. Secondary. 

Defendant who manufactures a cheaper article than plaintiff imposed upon 
the patent office in securing registration of the apparently meaningless word 
““Nubded” subsequently using the word “‘Nu-B-Ded” in spite of the fact that 
through continuous use by the plaintiff, the word “Beaded” had acquired a sec- 


ondary meaning. 73 


Where the name of a drama has become well and favorably known to the 
public, its appropriation in the production of a photoplay is an infringement upon 
the rights of the owner of the play. 99 


Where a trade-name, made valuable by the efforts of its owners, has not 
been abandoned by them, it can not legally be appropriated by others without the 


consent of the owners, or of those to whom the owners have transferred their rights 
in the name. 65 


Where a trade-name has come to identify, to that portion of the public com- 
prised within the boundaries of a single state, the product of one manufacturer, 
imitation of the trade-name by competitors in this state will be enjoined as unfair 
competition. The fact that in other states other manufacturers are making un- 


authorized use of the trade-name does not make the name public property in this 
state. 41 


The owner of a housekeeping apartment building called the “ Apthorp,” having 
no public dining room or room service is not entitled to an injunction restraining 
the use of the name “ Hotel Apthorp” by the owner of a public hotel which furnishes 
the usual room service without housekeeping facilities, since there is no compe- 
tition between the parties. 182 


§ 7. Descriptive Terms. 
One who palms off his manufactures as those of another may be enjoined 
from so doing in an action for unfair competition, even though he commits the 


fraud by the use of names which are not subject to individual ownership as trade- 
marks. 134 


Where a descriptive term has acquired a secondary meaning, as denoting 
the goods of one person or firm, whether the orginal connotation of that word 
in connection with those goods was descriptive or not is immaterial. 214-216 
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The supreme court held that the word “ Ruberoid” is incapable of protection 
as a trade-mark because descriptive of the goods. In a suit for unfair competition 
by the misleading use of the word it was held to have acquired a secondary meaning 
as plaintiff's trade-mark. An injunction forbade the defendants to use the word 
in any way not clearly descriptive of the goods. 207 


Where the phrase in question is essentially descriptive and where it had been 
used by plaintiff to describe his product rather than to distinguish it from the goods 


of other makers, additional phrases being used for the latter purpose, no relief was 
granted, 8 


$ 8. Geographical Terms. 
Plaintiff, owner of the registered trade-mark “Oneida Community,” is entitled 
to an injunction which will secure to it the exclusive use of the word “Oneida.” 316 


No one can acquire the exclusive right to use the name of the place where his 
business is located, nor the exclusive right to use words properly descriptive of 
the nature of the business; but where he establishes a trade-name containing such 
geographical name and such descriptive words, if a competitor subsequently desires 
to use the same name and the same or similar descriptive words in his own trade- 
name, he must put them in such form that his trade-name will be fairly distinguish- 
able from the trade-name first in use. 280 


§ 9. Names of Patented Articles. 
Where a patented article was not sold under the generic name used to indicate 
its distinctive nature, but under the trade-name of the makers, at the expiration 
of the patent only the generic name became public property. 65 


The name applied to a patented article by the patentee during the life of the 
patent cannot acquire a secondary meaning as indicative oi the origin of the goods, 
to cut off the public from the free use thereof when the patent expires. 8 


$ 10. Advertising. 
The use of another's trade-name in advertising, though not upon the user's 
goods, is unfair competition. 65 
A manufacturer of grass catchers for lawn mowers advertised his product 
under the name “‘Easy Emptying” until he created a large demand for the article, 
and the two words came to have a secondary meaning. A competitor commenced 


to describe in advertisements a similar device as ‘Easy Emptying,” and an injunc- 
tion was granted although the defendant had used the name only in connection 
with its corporate name and business address. 134 


Where the plaintiff was shown from its advertising to have misrepresented 
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the merits of its own products, a bill asking for trade-name protection was dismissed, 
because equity will not protect trade built up by fraud. 216 


A dealer adopted as a part of its corporate name a descriptive term, in which 
the plaintiff had acquired valuable rights. In stationery and advertising mat- 
7 ° ° . 
ter, the dealer had caused this element of its corporate name to be printed so prom- 


inently that it appeared to be a trade-name. An injunction was granted prohibiting 
any use of this word as a trade-name, and ordering that a statement be inserted 
in all advertising and stationery bearing the corporate name of this defendant to 
the effect that the goods if sold were not those of the plaintiff. 207 


Use by a manufacturer in his advertising of a disc, representing a cross-section 
of the wire advertised, cannot be enjoined as unfair competition by another who 
claims prior use thereof. 8 


The acts of the defendant in virtually paraphrasing the complainant’s adver- 
tising literature, and imitating its cuts in the sale of competing goods, were held not 
to be ground for relief. 163 


The owner of a trade-mark procured an injunction against a competitor. 
Defendant advertised that he had discontinued the use of the mark ‘‘Guardias”’ 
and had adopted the word “Carson’s” as a trade-mark because of falsifications 
and litigation against him. Defendant was fined for flagrant and wilful disobedi- 
ence of the injunction. 147 


A decree dismissing a suit for unfair competition because of misleading adver- 
tising by the plaintiff without prejudice to his bringing another action whenever 
he could come into equity with clean hands, was sustained on appeal. 214 


§ 11. Other Instances. 

In the absence of any special contract between a manufacturer and a former 
employee or of proof of any conspiracy between the employee and the competitor 
of plaintiff, the employer cannot restrain the employee by an injunction from solicit- 
ing trade from his customers. 419 


Where the defendant solicited trade from some of plaintiff's customers whose 
names and addresses had been supplied by the plaintiff while the defendant was 
in his employ, held that since the defendant entered into no special contract with 
the plaintiff and did not conspire with any competitor of the plaintiff, and since 
the list of names and addresses is obviously not a trade secret, plaintiff cannot 
restrain the defendant. 417 


A merchant who by fraudulent devices represents his store and his goods as 
those of a more prosperous competitor, is guilty of unfair competition. 170 
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3. Suits FOR INFRINGEMENT. 

$1. Jurisdiction. 

A court of equity, whose jurisdiction has been invoked to give relief, which 
only such court is competent to furnish, may sometimes confine the relief given to 
something which might have been obtained from a court of law. But a federal 
court cannot give redress in a suit for unfair competition and infringement of a reg- 
istered mark by citizens of the same state, where it appears that no such infringe- 


ment has taken place, this being the only ground to support the jurisdiction of 
the federal court. 308 


Where in a federal court it is clear that there has been no infringement of a 
registered trade-mark, and no diversity of citizenship, the bill may be dismissed 
upon demurrer or motion. 308 


The jurisdiction of the federal courts in cases of infringement where parties 
are citizens of the same state, is limited to cases in which the marks both infringing 
and infringed are used in interstate or foreign commerce. 33 


In a suit for infringement of a trade-mark registered in the patent office, an 
averment of such registration may be taken to include an allegation of the interstate 
use of the mark, thus bringing the suit within the jurisdiction of the federal courts 


33 


The failure of the bill of complaint. in an action based upon registration in 
the United States, to allege that the infringing mark is used in interstate commerce 
is ground for its dismissal. An allegation of injury done the defendant in the state 
where the action was brought “‘and elsewhere throughout the United States” is 
not an allegation of interstate use of the infringing marks. 33 

The United States district court has no jurisdiction over unfair trading, where 
the parties to the suit are not citizens of different states. 382 


A bill of complaint, wherein charges of trade-mark infringement and unfair 
competition were joined, was dismissed as to the latter allegation, because the 
parties were citizens of the same state. 227 


Where the parties to a suit in unfair competition are citizens of the same state, 
the federal court has no jurisdiction except in so far as the unfair competition is 


alleged to be carried on by the infringement of a registered mark. 308 


In a suit brought for infringement of certain patents and for unfair compe- 


tition, in which the parties to the action were citizens of the same state, the patents 


being held void, it was held that a federal court was without jurisdiction to deter- 
mine the cause of action in unfair competition. 139 
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In a suit for unfair competition resulting from the use of the trade-name, 
brought by a foreign corporation which has not been licensed to do business in 
this state and has not paid the tax required by law, the corporation may still main- 


tain a suit, since the action is not based upon a contract nor upon business trans- 
acted in this state. 366 


§ 2. Parties and Liability. 
Personal liability of the directors of a corporation for unfair competition is 
not enforceable in equity as the sole and single ground of equitable relief, in a suit 
against the directors alone. 377 


In an action for unfair competition, only the defendants who conducted the 
offending business should be required to account, and not the clerks or officers 
of the defendant corporation. 266 


The liability of the manufacturer is the same where he puts it within the 
power of a dealer to deceive the public, and the public is thus deceived, as where 
the manufacturer directly accomplishes that result. 429 


The ordinary right of a corporation to trade through its agents and officers 
should not be restricted by an injunction against the officers of the corporation, 
against whom alone the action is brought, upon the ground that the corporation 
is fraudulent and fictitious, the corporation having no opportunity to be heard in 
the proceeding. 377 

On proof that the defendants had not used the word “Ruberoid” as an adjec- 
tive, descriptive of the quality of the goods, but as a noun, the court held that wilful 
intent to mislead the public had been established against both defendants, the 
manufacturer who thus labeled the goods and the dealer who offered them for sale. 


207 


The maker of an article, which is so imitative of other goods as to deceive the 
public, is jointly liable for the infringement with the vendor of the confusing 
wares. 141 


A manufacturer and a retailer were held improperly joined as parties defendant 
in an action for unfair competition. 150 


§ 3. Pleading and Practice. 
A complaint that sets forth, first, an agreement made by the defendant with 
the plaintiff for valuable consideration, not to use his surname as a trade-name 
in competition with the plaintiff, and second, a violation of such agreement to the 


plaintiff's damage, is not demurrable for failure to state a good cause of action. 63 


In an action to restrain the bringing of a multiplicity of suits, an injunction 
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was granted perpetually restraining the defendant from further attacking the 
plaintiff’s rights, from bringing actions against customers, and from circulating 
copies of an injunction obtained in an earlier action by the present defendant. 185 

Where it is found the defendant is liable only for unfair competition, 
it is for the master to determine whether the computation of the amount of such 
liability requires an accounting of the defendant’s profits. 479 


When a petition to modify a decree entered for trade-mark infringement 
and unfair competition has been sent to a master before whom an acconting in 
the suit is pending, the master should inquire into the facts on which the petition 
is based, and make an interlocutory decree thereon, or else find separately the 
amount to which the plaintiff is entitled in case the petition is granted and in case 
it is denied. 479 


A foreign corporation which has not been licensed to do business in this state, 
and has not paid the tax required by law, may still maintain a suit. 366 


§ 4. Evidence. 
Where the plaintiff has caused orders for his product to be sent to a com- 
petitor, and these decoy orders were filled with goods of the latter maker, it was 
held that no deception of the public was evidenced by the above occurrence. 163 


Evidence of actual sales, in making which the defendant showed his willingness 
to palm off his goods for those of the plaintiff, although made to witnesses who were 


not deceived but were acting for the plaintiff, is sufficient proof of unfair compe- 
tition. 208 


One who wishes to restrain another from selling under its true name a com- 
modity he has the right to make and sell, though an imitation of his own, must 
show that the proposed seller will not in fact make known that it is an imitation 
and that the result will be to pass off the substitute for the genuine. 399 


A decree declaring a trade-name entitled to protection limited in territorial 
extent was modified by striking out the territorial limits of protection, because the 
use of the name was found to have been nation-wide. 214 


Where the evidence in a suit for unfair competition showed the plaintiff to 
have acquired the right to the exclusive use of the name “‘Shaker”’ for salt, within 
certain territorial limits, the decree of the court asserted that the plaintiff was 
entitled to have his right protected within the boundaries suggested by the testi- 
mony. 216 

§ 5. Defenses. 

An injunction was properly granted, although defendant had ceased to use 

the objectionable name. 18 
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It is no defense to an action for unfair competition, that the defendant’s goods 
are of practically identical composition and excellence with those of the plaintiff. 41 


In a suit for unfair competition based on the alleged imitation of a trade-name, 
the defense was offered that the defendant corporation chose the offending name 
because of the name of the building where its place of business was located. The 
defense was held of no avail. 26 


Acts made the basis of a suit for unfair competition had been repeated at 
intervals during the two years prior to the bringing of an action. The defense of 
laches was held not to be sustained by the facts. 170 


When the plaintiff in a suit for unfair competition was shown from its adver- 
tising to have misrepresented the merits of its own products, a bill of complaint 
asking for trade-name protection was dismissed, because equity will not protect 
a trade built upon fraud. 216 


A decree dismissing a suit because of misleading advertising by plaintiff with- 
out prejudice to his bringing another action whenever he could come into equity 
with clean hands, was sustained on appeal. 214 


§ 6. Relief. 
a. Injunction. 
Where the evidence showed plaintiff to have acquired the right to the exclu- 
sive use of “Shaker” for salt, within territorial limits, plaintiff was entitled to 
protection within the boundaries suggested. 216 


An injunction was properly granted, although the defendant had ceased to 
use the objectionable name. 134 


An injunction properly lies against the simulation by a corporation of the 
name of an older corporation whose reputation is well established in the same line 
of business. 236 


Where the evident object of a suit is to enforce a monopoly through the medium 
of the exclusive contract system under the guise of affording protection to regis- 
tered trade-marks, no injunction should issue. 486 


Where the injury resulting from a preliminary injunction might equal that 
resulting from a denial thereof, and where the rights of both parties are in doubt, 
such injunction will not be granted. 311 


A man who made his name valuable as a trade-name and has transferred to 
another the good will of that business with the right to use his name, cannot be 
wholly enjoined from making further use of his name in the same business. 236 
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One who palms off his manufactures as those of another may be enjoined from 
so doing, even though he commit the fraud by the use of names which are not 
subject to individual ownership as trade-marks. 134 


Evidence showed that defendant appropriated a cigar label used by the plain- 


tiff. Since this would result in deception of the public, a preliminary injunction 
should be continued. 291 


If any class of purchasers is likely to be deceived, an injunction will be granted. 
141 


The existence of non-structural points of identity is ground for an injunction. 


127 


Where the trade-name adopted is meaningless, except as indicating by whom 
the goods were made, there can be no legitimate use of it by another person, and 
the aggrieved party is entitled to an injunction. 473 


Recharging and reselling trade-marked acetylene gas tanks will be enjoined 
as unfair competition, unless the trade-mark is completely and permanently 
obliterated. 119 


A man may not be enjoined from the use of his family name as a trade-name 
unless such use be deceptive. 150 


By the terms of a co-partnership contract, plaintiff agreed that the good will 
thereof should be the property of the defendants. At the expiration of their part- 
nership, the defendants organized a third firm under the same name. An injunc- 
tion restraining the defendants from using the firm name should be reversed. 451 


A manufacturer advertised his product as “Easy Emptying,” and the two 
words came to have a secondary meaning. A competitor commenced to describe 
a similar device as “Easy Emptying,” and an injunction was granted against the 
latter’s use of the phrase, although it had used the name only in connection with 
its corporate name and business address. 134 


Defendant corporation, organized by former president of plaintiff corporation, 
who neglected to have plaintiff comply with the laws of this state should be re- 
strained from use of the trade-name. 366 


Owner of “Guardias” procured an injunction against a competitor forbidding 
his further use or imitation of this mark. Defendant advertised that he had dis- 
continued the use of the mark ‘“‘Guardias” and had adopted the word “Carson’s” 
as a trade-mark because of falsification and litigation against him. Defendant 
was fined for disobedience of the injunction. 147 
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In the absence of any special contract between a manufacturer and a former 
employee or of proof of any conspiracy between the employee and a competitor 
of plaintiff, the employer cannot restrain the former employee from soliciting trade 
from his customers. 419 


Defendant solicited trade from some of plaintiff's customers whose names and 
addresses had been supplied by plaintiff while the defendant was in his employ. 
Defendant entered into no special contract with plaintiff and did not conspire 
with any competitor of plaintiff, and since the list of names is obviously not a trade 
secret, plaintiff cannot restrain defendant. 417 


Where the name of a drama had become well known to the public, its appro- 
priation in the production of a photoplay is an infringement upon the rights of 
the owner of the play. An injunction was granted restraining the use of the name. 

A J g § 
99 


Where a red label of distinctive design had become associated in the public 
mind with the wares of one manufacturer, imitation of this label will be enjoined. 41 


If the name of a corporation has become established as the trade-name of 
another before its use by the corporation, the corporation may be enjoined from 
using it except in such form as will fairly distinguish it. 280 


One person cannot exclude another from using a particular trade-name unless 
he has made actual prior use of it as his own trade-name. 280 


Plaintiff placed three different kinds of pulleys upon the market. The man- 
ganese sheaves were painted red. Defendant commenced the manufacture of 
pulleys with manganese sheaves also painted red. The pulleys of each party 
were, however, plainly marked with both his name and a distinctive trade-mark. 
A decree in the defendant's favor was affirmed on appeal. 192 


The owner of a trade-mark consisting of a picture of a keystone used with the 
word “Keystone” and the trade-name “ Keystone Lubricating Company” is not 
entitled to enjoin the use by a competitor of the corporate name “Keystone Oil 
& Mfg. Co.” 130 


A decree declaring a trade-name entitled to protection limited in territorial 
extent was modified by striking out the territorial limits of protection, the use of 
the name having been nation-wide. 214 


Where it has been shown that the output of an imitation of a certain type 
of whiskey is bought in the wood and used by retailers to refill bottles which orig- 
inally contained the genuine article and bore the labels thereof, the wholesalers 
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may be restrained by injunction from selling to retailers in the wood, except where 
there is reasonable assurance that the retailer will use the product honestly. 399 


b. Accounting of Profits. 

Unfair competition is a trespass upon the rights of the injured party for which 
damage may be recovered and an injunction awarded. Infringement of a trade- 
mark is a deprivation of property and compensation therefor is obtained in an 
accounting of the profits derived from its wrongful use. 479 


Only the defendants who conducted the offending business should be required 
to account, and not the clerks or officers of the defendant corporation. 266 


The account which a defendant is required to submit before the master should 


be in the form of debtor and creditor. It need not contain the names and addresses 
of customers. 479 


Where the name of a drama had become well known, its appropriation in the 
production of a photoplay is an infringement. An injunction was granted and 
an accounting ordered of the profits resulting from the production of the photo- 
play. 99 


Where it is found the defendant is liable only for unfair competition, it is 
for the master to determine whether the computation of the amount of such liabil- 
ity requires an accounting of the defendant’s profits. 479 


Where it does not appear that anyone desiring to obtain the plaintiff’s goods, 
was misled into the purchase of the defendant’s goods, no accounting will be 
decreed. 429 


c. Damages. 
Where no competition exists between the users of similar trade-names, and 
no financial loss results therefrom, annoyances or inconvenience resulting from the 
confusion of these names by the public will be considered damnum absque injuria. 


182 


A successful complainant in a suit for unfair competition cannot have dam- 
ages as well as profits. Where it is impossible to show that all sales made by the 
defendant were in substitution for the complainant’s goods, there is no basis for 
the coilection of damages. 266 


d. Costs. 


Where fraud, actual or intended, was not proven, a charge of unfair compe- 
tition was dismissed with costs to the defendant. 8 
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§ 7. Laches. 


Where complainan§ had some knowledge of misrepresentation of origin by 


defendant, mere non-action, or the ignoring of a few instances of such misrepre- 


sentation could not deprive it of its right to stop such practice, when it assumed 


considerable magnitude. 351 


Acts made the basis of a suit for unfair competition had been repeated at 
intervals during the two years prior to the bringing of an action. 


The defense 
of laches not sustained by the facts. 


170 





TABLE OF CASES 


KEY 

U.S. Sup. United States Supreme i. J. Ch. New Jersey Court of 
Court. Chancery. 

U.S.C.C. A. United States Circuit N.J.E.A. New Jersey Court of 
Court of Appeals. Errors and Appeals. 

U.S. D: €. United States District N.Y. App. New York Court of Ap- 
Court. peals. 

Pat. Off. United States Patent ..Y.A.D. New York Supreme 
Office. Court, Appellate Divi- 

D. C. App. Court of Appeals for sion. 
District of Columbia. N. Y. Sup. New York Supreme 

Kans. Sup. Kansas Supreme Court. Court. 

Ky. App. Kentucky Court of Ap- N.C. Sup. North Carolina Supreme 
peals. Court. 

Mass. Sup. Jud. Supreme Judicial Court Ore. Sup. Oregon Supreme Court. 
of Massachusetts. Penn. Sup. Pennsylvania Supreme 

Mich. Sup. Michigan Supreme Court. Court. 

Minn. Sup. Minnesota Supreme _ Tenn. Sup. Tennessee Supreme 
Court. Court. 

Mo. App. Missouri Court of Ap- Wash.Sup. Washington Supreme 
peals. Court. 


Aeohan Co. v. Kandler & Colima (rat. 08a) sc occ cock iocdvaviwesans 
Alaska Packers Association v. Admiralty Trading Co. (D. C. App.). . . 
Anglo American Incandescent Light Co. v. The General Electric Co. (D. C. 
er 
Appleton Co., ex ps 
Armour & Co. v. The Acme Mills (Pat. Off.)....... 
Armstrong, Frank C., ex parte (Pat. Off.). 
Armstrong Seatag Corporation v. Smith’s Island Oyster Co. (U.S.C. C. A.) 392 
Astor, Wm. Waldorf, v. West Eighty-second St. Realty Co., etal (N.Y. A.D.) 182 
Automatic Recording Safe Co. v. Bankers Registering Safe Co., et al (U.S. 
[oe oe Beene 394 


Barclay v. Barclay, et. al (N. Y. Sup.)........ 505 
Barclay & Barclay and Barclay & Co, v. Caswell Barrie (Pat. Off.)..... “ar ee 
Barthels Manufacturing Co. v. United Lace & Braid Mfg. Co. (D.C. App.).. 301 
Batchelder & Co., Inc., C. H., v. Batchelder (Mass. Sup. Jud.). .. 46 
Batchelder v. C. H. Batchelder & Co., Inc. (Mass. Sup. Jud.)............. 46 
Baum Mercantile Co., Joseph S., v. Levin, et al (Mo. App.)............... 
Beaver Company v. John Schroeder Lumber Company (Pat. Off.)......... 
Bergdoll Brewing Co., Louis, v. Bergdoll Brewing Co. (U.S. D. C.)....... 
Bien Co., Julius, v. Sheldon Franklin, as Assignee, etc. (N. Y. Sup.)....... 


liv 





TABLE OF CASES 


Blair Company, J. C., ex parte (Pat. Off.) 

Borden’s Condensed Milk-Co. v. Eagle Mfg. Co. (Pat. Off.)......... 
Bouer Co., E. A., ex parte (Pat. Off.) 

Bowser & Company, S. F., ex parte (Pat. Off.) 

Brockton Chamber of Commerce, Inc., ex parte (Pat. Off.)............... 
Brown Hoisting Machine Co., ex parte (Pat. Off.)..............02.00005. 
Buescher Band Instrument Co., ex parte (Pat. Off) 

Buffalo Rubber Mfg. Co. v. Batavia Rubber Co. (N. Y. Sup.).. 

B. V. D. Company v. Potterf (D. C. App.)....... 


Candee & Co., L., v. Hood Rubber Co. (Pat. Off.)..................... 
Candee & Co., L., v. B. F. Goodrich Co. (Pat. Off.) 

Canton Culvert & Silo Co. v. Consolidated Car Heating Co. (Pat. Off.).... 
Carey Mfg. Co., Philip, ex parte (Pat. Off.)............ 

Channell Chemical Co. v. E. W. Hayden & Co., et al (U.S. D. C.). 2.2.0... 276 
Chapman & Chapman v. L. E. Waterman Co. (N. Y. Sup.).............. 185 
Chemische Fabrik Giistrow, ex parte (Pat. Off.).................00.045. . 4 
Chicago Ry. Signal & Supply Co., ex parte (Pat. Off.)................... 878 
Coca-Cola Co. vi Bennett, of al (U.S. D.C.) o.oo iciccewccs. 486 
Coca-Cola Co. v. Chero-Cola Co. (Pat. Off.)....... 427 
r, Glee-Nol Bottling Co., ef al (U.S. C. C. A.).. 212 
7, Koke Co. of America (Pat. Off.)............ Ss ae 
Colgate & Co., ex parte (Pat. Off.).... abs s katemee tee ee 


Coca-Cola Co. 


V 
Vv 


Coca-Cola Co. 


Columbian Engineering Works v. Mallory (Ore. Sup.).. . 

Concordia Elektrizitats Aktien Gesellschaft v. Mannesmann 
America, Inc. (Pat. Off.). 

Consolidated Rubber Tire Co., ex parte 

Consumers Importing Company, ex parte (Pat. Off.)........ 

Crew Levick Co., ex parte (Pat. Off.)........ 

Cushman & Dennison Mfg. Co. v. Grammes, ef a 


Davis @ Co, Wits A. ee parte (Fat OF)... oi oe owen ts 

Defender Mfg. Co., ex parte (Pat. Off.)......... iis 
Detroit Creamery Co. v. The Velvet Brand Ice Cream Co., Inc., et al (Mich. 

UNIS cisions Siw eure ES aes 

Diamond Crystal Salt Co. v. Wo - 
Diamond Salt Co. v. Worcester Salt Co. (U.S. C. C. A.).. 22... 
Duplex Metals Co. v. Standard Underground Cable Co. (U.S. D. C.)...... 
og ge ee ee 8 eer er 
Dwignt Wire Ponds Co., en parte (Pat. OF). on... ic ci veis acanes 


Electro Steel Co. v. Lindenberg Steel Co. (D. C. App.)...............005. 295 
Elliott Varnish Co. v. Sears, Roebuck & Co. (U.S. D. C.)................ 306 


Fairbanks Co., N. K., v. Ogden Packing & Provision Co. (U.S. D. C.)...... 167 


lv 














THE TRADE-MARK REPORTER 


Farbwerke Hoechst Co. v. Leon Gawurin (Pat. Off.)..................... 
Federal Milling C6 EN TE rt) isk Ss eee es kere eNs 
Feu Co., S. B.,:4: John E.. optans Co. (0. 8. GC, Cv Bs ccd ceia nc ctincne% 
RS WON EI io skis Wedd RE es Se ew eT RES Rs TES ON 
Fischbeck Soap Co. v. Kleeno Mfg. Co. (D. C. App.)...............0005- 
Fischer & Co., B., v. Knickerbocker Mills Co. (D. C. App.).............. 
Pond Mater (o..02 Venom Ch Gos abs hae echt sero s seni 


German-American Button Co. v. A. Heymsfeld, Inc., et al (N. Y. Sup.)...... 
Given, Inc., John M., v. N. Y. Athletic Club (D. C. App.).. ..........5.5. 
Goodyear Tire & Rubber Co. v. The Republic Rubber Co. (D. C. App.).. . . 
Great Atlantic & Pacific Tea Co. v. The Cream of Wheat Co. (U.S. D. C.) 
Great Atlantic & Pacific Tea Co. v. The Cream of Wheat Co. (U.S. C. C. A.) 
Greenwald Banos; ine. et parte (Pet. OR.) «ook 20d i Ae cc dee ee ‘ 
Grice Bros: Co: v; Balam, at (U.S: CoG AD): «oon ct eseiisic dena den 
Grocer’s Supply Co. v. Depuis (Mass. Sup. Jud.)............. ccc cece ees 
Guth v:"The Guth Chocomlsr Co. F008. 02 CG. Bis) os os cic ve ccec vince 


Hammond, Standish & Co.,-ex parte (Pat. OF.) >... ok eee cee icees. 
Harryman, et al v. Harryman, et al (Kans. Sup.). rer 
Heaton-Peninsular Button Fastener Co. v. Independent Button F idem C 0. 
CRP A MSD ois sino Sneaks ix s.staeen tee a ler aE re Siar peal At te eee Ri 
Helmers, Bettman & Co., ex parte (Pat. Off.)................. 
Heuser, H. N., v. William E. Baugher, ct al (Penn. Sup.) 
Piseacli; TIGR BERGE LOWE) 5 5c aed eatcaccwsisede ends wat 
Hoevel Sandblast Machine Co. v. Hoevel ( N. y. A ob Sic aetna 
Howard Dustless Duster Co. v. Carleton, et al (U.S. D. C.).....0..0..0..... 
REO ALAR Se REO (EOE ORL) «case ie cd od a ae See tea eee 
RUE OE IGE Ve COR eS sic no SS Ces 6 Ra Oe eM eee eeneees 
SS TACT, CN 8 hs SiS b ow a Gea AR eee 


ht nr re er eee eee 
Imbs Milling Co., F. J., v. Royal Milling Co. (Pat. Off.) ................. 
Interborough Brewing Co., Inc., ex parte (Pat. Off.)..................0.. 
Interborough Brewing Co., Inc., v. The Standard Brewing Co. (Pat. Off.). .. 
International Harvester Co. of New Jersey, ex parte (Pat. Off.)........... 


Jameson & Son, Ltd., John, v. John Reilly (N. Y. A. D.)................. 
SOEVIS; ROA OE DAME TE Ot OER) Ge bis Sx als do bee au ee KES ee 


Kaiserbrauerei Beck & Co. Liebmann’s Sons Brewing Co. (D. C. App.)..... 

Kauffman & Bros., Chas., v. M. Wile & Co. (Pat. Off.) .................. 
Kellogg Toasted Corn Flake Co., ex parte (Pat. Off.).................... 
Keystone Cut Glass Co., Ltd. v. The Demer Bros. Co., Ltd. (Pat. Off.)...... 
Keystone O:l:& Miz: Co. vi Busby (U.S. C. CG. As) ooo. ewes cesaeenes 


lvi 


Page 
116 
257 
163 
147 
327 
103 
351 


189 
420 
159 
339 
469 

83 
127 

41 
380 


205 
14 


247 
259 
291 
113 
366 
141 
369 
180 
417 


85 
253 
112 
108 
114 


365 
116 


250 
465 
428 
371 
130 








TABLE OF CASES 


Page 
A Ee a Per Tree rer Teer ree Tee eer 495 
Klaw, Mare, Abraham Erlanger & Robert Hilliard v. General Film Company 
(Nc Ns ob neue a watadan's sees Seelam ead eres eeenkennE es 99 
Lambert Pharmacal Co. v. Bolton Chemical Corp. (U.S. D.C.) .......... 38 
Lambert Pharmacal Co. v. Kalish Pharmacy (U.S. D. C.)........ 0 ...... 95 
La Patricia Custom Corset Co. v. The Princess Corset Co. (Pat. Off.)...... 111 
be nities WSC Ss Da is Gane 's See h has hed cater eh ewes 51 
Leschen & Sons Rope Co., A., v. Fuller, et al (U.S. C. C. Av)... eee. 87 
Lincoln Highway Association v. Ewing (D. C. App.).................005. 161 
Lincoln Paint & Color Co. v. American Paint Works (Pat. Off.) .......... 81 
Lincoln Paint & Color Co. v. The American Paint Works (D. C. App.)..... 332 
Long, Landreth, Schneider Co., ex parte (Pat. Off.)....................-. 113 
Loose- Wiles Bisewt:Co., ex parte (Pat. O87.) . . . 0. cece cc esdscnevans’s 464 
We CG Oe ; OE DAE Ce CR aie skied. bh ch5u 0b le bat ene rere 259 
EAE i, OE DORON CE OE: GIR) Ss sin ln cae5 0305s cde ee 372 
McElwain Co., W. H., v. The Hood Rubber Co. (Pat. Off.)............... 117 
Marquette Cement Mfg. Co., ex parte (Pat. Off.)....................0005 206 
REG Oy EW iy ie Ces Ce ia 5k 5 Hoa neg hase Ro eS dw eres wrelewet 83 
SG Denrees OI CARS a oi hhc cn 3c ea rler Skew assem ews 259 
Merriam Co., G. & C., v. The Syndic ate Publishing C Oc CU. SRD vice acess 261 
Petdn, Goneee Ws, er eette CPOE GE). 2 oobi Oa a ee bids neide eed 82 
Milwaukee Hosiery Co., ex parte (Pat. Off.)...... Wate ac tacimhatquhon mia aoe 460 
Myers & Co., Henry, v. Roggen Bros. & Co. (Pat. Off.) ieee Ge 
National Motor Vehicle Co. v. National Screw & Tack Co. (Pat. Off.)...... 424 
New England Confectionery Co. v. National Wafer Co. (U.S. C. C. A.).... 388 
be errr eis ter ee Er ee ree 102 
N. Y. & N. J. Lubricant Co. v. O. W. Young (N. J. E. A.)............... 313 
Omo Manufacturing Co. v. Mystic Rubber Co. (U.S. D. C.)............. 445 
Oneida Community, Ltd. v. Oneida Game Trap Co., Inc. (N. Y. Sup.)..... 54 


Oneida Community, Ltd. v. Oneida Game Trap Co., Inc. (N. Y. A. D.).... 316 


Pacific Coast Condensed Milk Co. v. Frye & Co. (Wash. Sup.)............ 236 
Pell ae ees @; See ems Co. CPE. OIDs on cel de eee dd Kak cen eewe 118 
Pennsylvania Rubber Co. v. Dreadnaught Tire & Rubber Co. (U.S.D.C.) 429 
Pioneer Towel Supply Co. v. Brunny (N. Y. Sup.)...............000ee0e 419 
Pen ©; Ca ENS Cela is esa c.dccnndedes Moa eaeie tadseel eee 227 
Seen Ws Ce es Ah ss oo 5 eo eaten ase mie Soxed wie rekees 382 
Powell’s v. The Squirrel Brand Co. (Pat. Off.)..................00022--. 958 
Prest-O-Lite Co. v. Heiden, ef al (U.S.C. C.A.). 0... ccc cee ce ees 119 
Proctor & Gamble Co., ex parte (Pat. Off.)... .. ; , -cow 448 


Pussy Gute (6., 68 piite (Pat CE). oo iceie soak iets ees ay 84 


lvii 





THE TRADE-MARK REPORTER 
PF uinsen Rating (6,; ek Parte CPM, CE.) 6 oo ai hc ee Sees ere eeu e bee 


Quaker City Flour Mills Co. v. The Quaker Oats Co., Quaker Mills Com- 
pany, American Gercal Co: (Do C. BOD) 25.0% 0.6 ci anc b55 ce Pie oes 


DRG; Seas Oe IN FE) sks 5 eee i A RI ene 
emer Mand. CO. NG Rete LEAL ON) 5 oo. so is wie de Sandie ebenecsan 
SECULE V SUED ETAL, AMO OPEL CN; 1. SIM) os dss ok. 2s ee ch ve eee eGawe 
Robinson, Norton & Co., J. M., v. The Royal Tailors (Pat. Off.).......... 
Rockwood Chemical Co., ex parte (Pat. Off.) . er Se a Cae R an 
Rodseth v. Northwestern Marble Works, ef = (Minn San). peers easel eee 
Rogers, Ltd., Wm. A., v. Nichols, ef al (U. SRN craig iets sae eiee sla 
Rolles, Ernest W. A., ex parte (Pat. Off.) , Pherae ie i ce ee 
Rookwood Pottery Co. v. The A. W helen C 0. (D. C. hes) sve atain-alel napaenvan 
Rosenbaum & Sons Co., Sam, ex parte (Pat. Off.) 5 Ree een te 
Rudge-Whitworth, Ltd., et al v. Houk Mfg. Co. (U. S. _D. C).. 5 ta eet aba 
Runkel Bros., Inc., ex parte (Pat. Off.) 

Runkel Bros. v. Société Anonyme des Etablissements Rouzaud (Pat. Off.). . . 
Russell-Miller Milling Co., ex parte (Pat. Off.) 0.00... ccc ce cece cue ecenn 


Sanatol Chemical Laboratory Co. v. The DePree Chemical Company (Pat. 
te ae ie ee ee 


Sanford-Day Iron Works v. Enterprise Foundry & Machine Works (Tenn. 


Schiebel Toy & Novelty Co. v. Clark (U.S. ¢ 

SCUEEREE V ASCRMAMEL TON SID oie a o's oe cess Sale cub wR ws SOUS HS 

ONE BN NSO OE RIES COORG) Sooo 0 Cae Se OR dan Gale pak ewonees 

Schulze Baking Co. v. Ralph L. Nafzinger (Pat. Off.)................005. 

Scott Paper Co., ex parte (Pat. Off.) 

Shaw, Co., Alex D., ex parte (Pat. Off.)......... 

SSene Wy; (CO); NON EPs OR BARNS TE, MOM) os isieidx cea Cisbb caw ebad san avea es 

Siering v. Plucker, Ahrens, et al (N. Y. Sup.) 

Simplex Electric Heating Co. v. D. H. Burrell & Co. (Pat. Off.)........... 

Simplex Electric Heating Co. v. D. H. Burrell & Co. (Pat. Off.)........... 

Simplex Electric Heating Co. v. Gold Car Heating & Lighting Co. (D. C. 
NE si ie eae CR a eR Dek GRRE AERO TEEL ROTOR ENR 

Southworth Co., ex parte ne Off.) . . 

Sprigg v. Fisher (U. S. D. C. 

Standard Paint Co. v. Rubberoid Roofing C 0., wail All Roofing Co. (U. 5. C. 


Star Company v. Wheeler Syndicate, Inc. (N. Y. Sup.)...............005- 

Starks Co., et al v. Critcher & Starks, et al (Ky. App.) 

Stephen Merritt Burial & Cremation Co. v. Stephen Merritt Co., et al (N. Y. 
App.) 

Stephano Bros. v. Stamatis D. Stamatopoulos (Pat. Off.)................ , 


lviii 


Page 
84 


197 


114 
369 
150 
464 
468 
280 
377 
460 
152 
460 
311 
258 
424 
114 


461 


65 
139 
492 
204 
257 
460 
373 
376 
151 
110 
466 


200 
82 
308 


207 
358 





TABLE OF CASES 
Page 
Stewart, Milton H., v. Willfam F. Hudson (U.S. D.C.)................. 269 
Pe Wer I Cs SMI ooo so Sin eed cain sews LakeSaeukes sees 190 
ptrahbeck, Chas. 21.; on pamte (Pat: Ol) «on icine oc kc ca es dceediccdacas 205 
Swat & Coe, v. Miekard Hucnat (Pat. O08.) . oc ic cic dc inaciceceaciccizar 468 


eee Geis Be Ran Wa OME Ce Wo ik once  RWectein cS eeate tapes 502 
Texas Chewing Gum: Co., ex parte (Pat. OF) 5 ooo ck eee bec cinctecees 205 
Thermogene Co., Ltd. v. Thermozine Co., Inc. (U.S. D. C.).............. 147 
Thermogene Co., Ltd. v. The Thermozine Co., Inc. (U.S. D. C.).......... 303 
‘Enemas, Aledes Des pane (PaGs OR): oe... cdl occ eed ine cea ceeswee 82 
‘Zroy Cement CO; Ge eres COME. GH.) a5 i ie dc ed ec ade acaemes deca 204 


Union Oil Co. of California, ex parte (Pat. Off.)..................... zs 83 
Cite: Die Coq, Ce BOTW CE Wks OE) oo ios ews tian da eed we nceedbewess 376 
United Lace & Braid Mfg. Co. v. Barthels Mfg. Co. (U.S. D.C.)......... 473 
United States, ex rel. Lincoln Highway Ass’n v. Ewing (D. C. App.)....... 161 
United States Expansion Bolt Co. v. H. G. Kroncke Hardware Co., et al 

Uae ee EG Mae Bs a 3a Saas Si lec geste owe Wc erg pals Tt Aika hat we 447 
United States Tire Co., et parte (Pat. C8). oc. oi ic cae nwcscnuvbes 461 


Van Alstyne & Co. v. The Boutwell Milling & Grain Co. (D.C. App.)....... 299 


266 
Walker & Sons, Hiram, v. Grubman, ef al (U.S. D. C.).................. 399 
Warrell v. Niedner v. The Railway Asbestos Packing Co., Ltd. (Pat. Off.).... 110 
Warren Featherbone Co. v. J. W. Schloss, et al (U.S. D. C 273 
Waterman Co., L. E., v. Modern Pen Co. (U.S. Sup.)............. l 
Western Clock Co. v. Sears, Roebuck & Co. (Pat. Off.)........... 464 
Wilson, Rose O’Neil, v. William Hecht (Pat. Off.)............... 108 
Wilson v. Hecht (D. C. App.)...... 334 
Withers, Thomas R. v. John D. Mills and John F. Honness (N. Y. A. D.).. 451 
Wolseley Tool & Motor Car Co., ex parte (Pat. Off.).................. « 3 
Wood; al v. Wodd (ONG Sam). os eis bck ce cwedecset seats 454 


Yale & Towne Mfg. Co., ex parte (Pat. Off.)........ a . 464 


Zagier v. Zagier (N. Y. Sup.)........ 
Zittlosen Mfg. Co. v. Boss (U.S.C. C. A 





TABLE OF CITATIONS 


KEY TO CITATIONS 
affirmed modified 
connected case overruled 
compare parallel case 
distinguished reversed 
appeal dismissed S same case 
explained y see 
followed 


VOL... 2. VOL. 1. 


1 3-292 -p. I14- 
3-304 r 2-156 
3-307 
4-160 -p. 126- 

f 2- 94 


7 
—_ 
' 
7, Os 
~~ 


i 
' 
— 
S 69 © Or Or 
© 


@ Orde OS we OO 00 Or 
I 


SW 1S © 0 
' 
woe 


oo 

1-296 -p. 129- 

3-109 f 2-134 

3-257 ec 2-181 

3-291 

3-563 -p. 136- 

5-428 f 3-251 
f $-252 


1 ' ' ' 
ww 
Seo=— = 


ry 
) 
S$ ¥ 


on wows 


—_ 
' 


wm 0O Oo 00 


Pibe 
- o*% 
prin =P. 139- 
3-31 f 5-114 
3-318 
4-154 
-p. 147- 
4-289 d Q. 22 
4-327 e 2 33 
5- 2 f 2-216 
4-230 5- 41 f 2-227 
4-243 5-224 2-422 
5-160 5-225 4-286 
5-266 5-266 


— WwW 


Cte ey eh eh en 


1 
o—_ 
—_ 


' 
~ 
—_ 


7 
we CO OO 


t 
t 
4- 
5 
5 
5 
v0 
5 


' 
—_— 
— 


- oO eee 
=~ 


t 
? 


nt . 177- 
? 3-403 
2-104 3-404 
2-182 

2-383 7 
3-559 — 


. 98- . 20I- 
ce P43 2- 94 
. 205- 
-p. I10- 2-482 
m 1-225 
e 2-241 . 215- 
ec 5-143 2- 23 . 


Ix 





TABLE OF CITATIONS 


VOL. «. 


< 
© 
) 


VOL. 2. 


-p. 2'78- 

f 2-229 

f 2-377 
ce 


cf 


“Pp. 45- 
r 4-175 
cf 5-388 
d 5-389 


“P- 47- 
-p. f 4-233 
f 
-p. 59- 


d ef 4-157 


A 
meee << en ee eh ee he eR ee 
Pn he es Res es ee 


. 62- 
2-492 

r 3-415 

Oo 4-286 


‘ 5-26 ? 
p. 
: ef 


-p. 
f 


_ 
ete Ce Ce eee ete te ee 


A 
a © 
Ce 


3-328 


- 20- 
2-165 
5- 36 
5- 37 
5 -40 


1 
os 


23- 
3-177 . 96- 

3-181 . 1- 50 
3-341 90 
3-490 


2- 
2-437 
3- 24 
3-29 


2 


3-304 
3-307 
4-160 


es Be | 


. 103- 
3-149 


. 105- 
S 7 
4-233 
4-235 


. 109- 
4-250 
5-398 
5-449 


A 


me me CL OL ee ee oe 


A 
me be ee 


. II5- 
2-349 





THE TRADE-MARK REPORTER 


VOL. 2. VOL. 2. 
-p. 180!- -p. 284- 


r 2-379 v 5-491 


-p. 183- -p. 306°- 
f 4-286 f 4-171 


-p. 187- “Pp. 313- 
3-308 f 5-242 ef 4-157 
f 5-244 
» 134- “Pp. 324- 
2-480 -p. 194- p 3- 1b 
2-485 r 3-80 
o 3-481 =p. 328- 
. 1377- o + 8 cf 2-519 
5-204 d 4- 52 
d = 4-297 =p. 342- 
- 140!- cf 4-446 a 2-420 
3- 15 
-p. 204- - 346'- 
. I4I- f 5-297 4-126 
4-493 
5-211 ~—. 41% . 360- 
r P Q- a . 2-519 
. 161- 3-133 


3-227 
. 217- : 


3- 64 


OS rO ae 
c 


- 373- 

3-174 

a s 5-236 
O-22 


-P. 379- 
. 230- 3-199 
4-307 


4 

4 
4-9 
5 
5-1 
5 


. 386'- 
. 2571 r §-256 
4-414 , 
5- 86 - 387°- 
r 5-84 
. 261- : 
2-492 : 387°- 
3.399 r 3-194 
4-337 ‘ . 
43 -p. 388°- a 4-279 
$338 a 4-132 


. 276- =p. 304- . 496- 
2-395 f 2-396 5-1 iv 
3- 14 r 3-871 
3-447 0 4-243 » 512- 
3-459 cf 4-287 . 2-328 
4-140 £ 2-360 

“Pp. 396- 

. 282- a 3-374 - 529- 

3-183 cf 4-102 5-258 


Ixii 





TABLE OF CITATIONS 


VOL. 3. ~ = VOL. 3. 


-p. 96- q -p. 31I- 
d 5-108 ‘ 4-233 
56 4-235 

-p. 103- é j 4-245 
cf 4- 82 5-15§ 5-215 
5-225 


— ee 


-p. 108'- : 
cf 2312 3.307 - 323- 
a 3-544 3-465 - 3-536 
5- 44 
-p. 120- 56 5- 50 

f 3-438 

eS os - 375- 
é 4- 45 
-p. 150- Mis ‘ 4-141 
r 4-164 4-188 
r 4-373 ; 4-214 


~ 


Fe ee: Bon, Bh ens Hens ans ane ans ane 


. 174- . 405- 
5-236 i 4- 58 


. 183- . 4122 
5- 37 é 4-411 


. I9I- . 455- 
3-256 " ‘ 5-301 


- 202- " 463- 
4-125 ° 3-560 


. 205- . 468- 
5-249 le 3-560 
5-275 4-132 


1- 64 . 2II- b - 475- 

4-188 a 4 5 ‘ 4-219 , 4-157 

4-333 ‘ 4-524 4-388 

. 36- 4-445 c 4-418 
5-275 . 297- 

. 221- a  $-243 . 483- 

. 4- 52 . 4-268 
3-112 4-297 . 30I- 

2-307 : 4-404 . 5-478 

4-133 5-368 , $ 


47 . 521- 


7: 4-284 
, 5-309 
. 230- . 305- . 546- 


3-495 a 4 46 eee 
4-293 a 4-218 — 
- 551- 
. 238- =p. 306- 257 
3-292 a 4 44 
3-296 . 561- 
3-307 =p. 309- c= - 3-557 
4-160 d 4 86 s 4-134 


lxiii 





THE TRADE-MARK REPORTER 


VOL. 4. — VOL. s. 


d 5-389 ¥ . -p. 152- 

f 5-475 f 5-203 

“p- 199- 

r 4-465 -p. 182- 
. 5.14¢ 

-p. 246- i 5-299 oe 

f 4-497 
. 465- -p. 200- 


-p. 273- 5-384 . o 

ce = 4-422 5-389 
f 5-122 “p. 216- 
. 469- a 5-214 

-p. 279- 4-524 
f 5-211 f 5-214 =p. 227- 
r 5-383 

- 207- » 473- 
5-267 a 5-380 -p. 266- 


. 63" ce 5-399 
» 353- . 563% 
5-184 5- 82 ~p. 295- 
369- 565: . oe 
5-338 5-33 
5-371 =p. 306- 
f 5-398 
+ 373- 
5-370 f -p. 316- 


f 5-501 

. 388- 
5-267 . 330- 
5-469 
+ 409- p- y 5-492 


5-295 


“e + 343- 


- 4137- 4 . 388- 
5-330 . 1-215 
Q2- 45 
- 414'- 
5- 86 
; » 394- 
415) 5-449 
5- 82 
- 390- 
+ 440- . > = § - 266 
5-190 


. 417- 
- 452'- . 5- 
5-464 i 


» 452°- . - 469- 
4-456 y 4 5-492 





